



THIS AGREEMENT dated [Instruction: Insert the date this Agreement is prepared. Delete this instruction.] this      day of                2011
BETWEEN:

HER MAJESTY THE QUEEN in RIGHT OF ONTARIO as

Represented by the Minister of Health and Long-Term Care

(“Ontario”)

– and –

[Instruction: Insert legal name and address of Laboratory. Delete this instruction.]
(the “Laboratory”)

WHEREAS the Laboratory has submitted laboratory test orders and results to the Ontario Laboratories Information System (“OLIS”);
AND WHEREAS the Laboratory has control of the laboratory test orders and results it has submitted to OLIS;

AND WHEREAS the test orders and results stored in OLIS fall within the definition of “personal health information” under the Personal Health Information Protection Act, 2004 (“PHIPA”);

AND WHEREAS Ontario and the Laboratory are health information custodians under PHIPA;
AND WHEREAS under section 11 of PHIPA Ontario and the Laboratory must take reasonable steps to ensure that the Personal Health Information that they use and disclose is accurate, complete and up-to-date;
AND WHEREAS Ontario is assuming custody and control of the OLIS system and will be responsible for its proper management; 
AND WHEREAS Ontario for the purpose of assisting and facilitating the provision of health care by health care providers to the individuals whose Personal Health Information has been submitted to OLIS by the Laboratory will collect, and use the personal health information in OLIS;

AND WHEREAS under section 18(3)(b) of PHIPA, the Laboratory has the authority to disclose Personal Health Information to Ontario based on the implied consent of individuals, if the purpose of the disclosure is to provide health care or assist in providing health care;

AND WHEREAS the purpose of the Laboratory’s disclosure of the PHI in OLIS to Ontario is to assist in providing health care to the individuals to whom this information relates;

AND WHEREAS under section 18(2) of PHIPA, Ontario has the authority to collect the Personal Health Information in OLIS based on the implied consent of the individuals to whom this information relates;

AND WHEREAS Ontario has conducted a public notice campaign, online and in print media, in accordance with section 18(5) of PHIPA, and implemented a consent management process, in order to obtain the implied consent of the individuals to whom the Personal Health Information relates and properly manage the withdrawals and reinstatements of individuals’ consents; 
NOW THEREFORE in consideration of the mutual covenants contained in this Agreement, and subject to the terms and conditions set out in this Agreement, Ontario and the Laboratory covenant and agree as follows:

ARTICLE 1

DEFINITIONS AND INTERPRETATION

1.1 Definitions.  In this Agreement for the Disclosure of Personal Health Information with Consent including the recitals above, the following words shall have the following meanings:

“Advise and Notify” means to: 

(a) notify by telephone using the telephone number provided in the Article below entitled “Notice”, or such other telephone number as Ontario may designate in writing; and

(b) give written notice in the manner prescribed in the Article below entitled “Notice”;

“Agreement” means this Agreement for the Disclosure of Personal Health Information with Consent between Ontario and the Laboratory as it may be amended from time to time in accordance with its terms;

“Applicable Law” means with respect to any person, property, transaction, event or other matter, any rule including any health professional college rule, any law, statute, regulation, order, judgement, decree, treaty or other requirement having the force of law relating or applicable to such person, property, transaction, event or other matter;

“eHealth Services” means the services that eHealth Ontario provides, under O. Reg. 43/02, to promote the delivery of health care services in Ontario that use electronic systems and processes, information technology and communication technology to facilitate electronic availability and exchange of information related to health matters, including personal information and personal health information, by and among patients, health care providers and other permitted users;
“Ministry” means the Ministry of Health and Long-Term Care;

“Party” means Ontario or the Laboratory and “Parties” means Ontario and the Laboratory;


“PHIPA” means the Personal Health Information Protection Act, 2004 S.O. 2004, c.3 Sched. A, as amended or replaced from time to time;

“Personal Health Information” has the same definition as in Section 4 of PHIPA, as may be amended from time to time; 

“Purpose” means the purpose for which the Relevant PHI may be provided to Ontario hereunder, as described in Appendix 1 hereto titled “Purpose”; and 

“Relevant PHI” means the Personal Health Information listed in Appendix 2 hereto, titled “Relevant PHI”.

1.2 Amendment. No amendment to this Agreement shall be binding unless in writing and signed by both Parties;

1.3 No Waiver.  A waiver of any failure to comply with any term of this Agreement shall be in writing and signed by the Party providing the waiver.  Every such waiver must refer to a specific failure to comply and shall not have the effect of waiving any subsequent or previous failure to comply.

1.4 Governing Law.  This Agreement, and the rights, obligations and relations of the Parties hereto, shall be governed by, and construed in accordance with, the laws of the Province of Ontario and the federal laws applicable therein. The Parties irrevocably and unconditionally submit to the non-exclusive jurisdiction of the courts of the Province of Ontario and all courts competent to hear appeals from them.

1.5 Entire Agreement.  This Agreement constitutes the entire agreement between the Parties with respect to the disclosure of the Relevant PHI in OLIS by the Laboratory to Ontario, and supersedes any prior agreements or understandings, collateral, oral or otherwise, existing between the Parties at the time this Agreement is entered into.  
ARTICLE 2

TERM

2.1 Term.  This Agreement is effective from the date it is signed by Ontario and shall remain in force until terminated in accordance with its terms.

ARTICLE 3

INFORMATION TO BE PROVIDED

3.1 Information Provided.  The Laboratory shall provide the Relevant PHI to Ontario at such time or times, and by such means, as may be agreed to by the Parties.
3.2 Ongoing Requirements.  Nothing in this Agreement shall be construed as to in any way impact the Laboratory’s obligations at law.  For greater certainty the Laboratory shall continue to ensure that it meets all of its requirements under the Laboratory and Specimen Collection Centre Licensing Act, including the requirement to ensure that the Laboratory provides lab test results directly to the person who requested it.

3.3 Consent Management.  The Laboratory shall put in place processes in respect of managing consent directives provided by individuals in respect of the Personal Health Information that the Laboratory submits to OLIS.
3.4 No Consent. Ontario warrants and represents that it will not access Personal Health Information in OLIS that is subject to a consent flag and/or block, which is put in place by the Laboratory at the request of the individual to whom the Personal Health Information relates.  
3.5
Where Consent Blocked. Where an individual requests that a "block" be placed on his or her personal health information that is submitted to OLIS, Ontario will ensure that any health information custodian accessing OLIS for the purpose of providing health care to that individual is aware of the fact that a "block" is in place.

ARTICLE 4

CONFIDENTIALITY AND PRIVACY MATTERS

4.1 Maintenance of Relevant PHI. The Ministry shall maintain the Relevant PHI in accordance with this Agreement and all Applicable Law.
4.2
Use and Disclosure.  The Ministry shall only use and disclose the Relevant PHI in accordance with this Agreement and Applicable Law.  
4.3
Privacy.  The Ministry shall Advise and Notify the Laboratory if the Relevant PHI is stolen, lost or accessed by unauthorized persons.

4.4
Laboratory to Assist Ontario.  The Laboratory shall make reasonable efforts to provide assistance as Ontario requests in regard to any relevant privacy concern, including complaints of individuals, and complaints and reviews conducted by the Information and Privacy Commissioner of Ontario. 
ARTICLE 5
NO LIABILITY 
5.1
Ontario Not Liable. Ontario shall not be liable to the Laboratory, the Laboratory’s personnel or any other person, for any losses, expenses, costs, damages or liabilities, or any causes of action, actions, claims, demands, lawsuits or other proceedings in any way based upon, occasioned by, attributable to, arising out of or by reason of, the Relevant PHI, the use of the Relevant PHI by the Ministry, this Agreement, the Ministry’s performance of the Ministry’s obligations under this Agreement, or any failure of the Ministry to perform those obligations.
ARTICLE 6
TERMINATION

6.1
Termination for Convenience.  Either Party may terminate this Agreement at any time, without cause, upon at least one hundred and twenty (120) days prior notice to the other Party.
6.2
Provision of Relevant PHI Terminates.  Upon the expiry or termination of this Agreement the Laboratory shall have no further obligation to disclose the Relevant PHI to Ontario.

ARTICLE 7
NOTICE

7.1
Notice.  Notices under this Agreement shall be in writing and shall be delivered personally or by pre-paid courier, or sent by facsimile, registered mail, or postage pre-paid and addressed to the other Party as provided below or as either Party shall later designate to the other in writing.

	To Ontario and the Ministry:

[Instruction: Insert relevant Requester information. Delete this instruction.]
Phone:  

Fax:      

Email:   
	To the Laboratory:

[Instruction: Insert relevant Requester information. Delete this instruction.]
Phone:   

Fax:       

Email:   


7.2
Effective Notice.  All notices shall be effective:

(a) at the time the delivery is made if the Notice is delivered personally, by pre-paid courier or by facsimile; or

(b) three (3) days after the day the notice was deposited in the mail if the notice is sent by registered or postage prepaid mail, unless the day the notice is effective falls on a day when Ontario is normally closed for business, in which case the notice shall not be effective until the next day that is a day when Ontario is normally open for business.

ARTICLE 8
GENERAL

8.1
Assignment and Transfer.  Neither Party shall assign or transfer this Agreement, any part of this Agreement, or any benefit or interest in or under this Agreement, without the prior written consent of the other Party 

8.2
Cumulative Rights and Remedies.  Except to the extent otherwise expressly stated in this Agreement, the rights and remedies of the Parties are cumulative and are in addition to, and not in substitution for, any rights and remedies provided by law or equity.

8.3
Contract Binding.  This Agreement shall enure to the benefit of and be binding upon the Parties and their successors, executors, administrators and their permitted assigns.

8.4
Laboratory Not a Partner, Agent or Employee.  The Laboratory shall have no power or authority to bind Ontario or the Ministry or to assume or create any obligation or responsibility, express or implied, on behalf of Ontario or the Ministry. The Laboratory shall not hold itself out as an agent, partner or employee of Ontario or the Ministry.  Nothing in this Agreement shall have the effect of creating an employment, partnership or agency relationship between Ontario or the Ministry, and the Laboratory (or any of the Laboratory's directors, officers, employees, agents, partners, affiliates, volunteers or subcontractors) or constitute an appointment under the Public Service of Ontario Act, as amended. 

8.5
Further Assurances. The Parties agree to do or cause to be done all acts and things necessary to implement and carry into effect this Agreement to its full extent.

8.6
Counterparts.  This Agreement may be executed in any number of counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument.

8.7
Survival.  Article 4 (Confidentiality and Privacy Matters), Article 5 (No Liability) and this Section 8.7 shall survive the termination of this Agreement for any reason.

IN WITNESS WHEREOF the Parties have made this Agreement.






Her Majesty the Queen in right 







of Ontario as represented by 







Minister of Health and Long-Term Care







Signature: ____________________________







Name: _______________________________


                                           Title: _________________________________


                                            Date of Signature: ______________________


                                            [Instruction: Insert legal name of Laboratory.  Delete this instruction.]






Signature: ____________________________







Name: _______________________________


                                           Title: _________________________________


                                            Date of Signature: ______________________

I have the authority to bind the corporation.

APPENDIX 1

PURPOSE
The primary purpose for which the Relevant PHI is disclosed to Ontario by the Laboratory under this Agreement is so that Ontario can provide eHealth Services to facilitate the provision of health care to individuals by health care providers. In particular, and in furtherance of this purpose, Ontario may: 
· Provide the Relevant PHI to eHealth Ontario, acting as the Ministry’s PHIPA Agent;
· Permit eHealth Ontario as the Ministry’s PHIPA Agent to provide the Relevant PHI to eHealth Ontario acting as a health information network provider under authority of s. 6.2 of O. Reg. 329/04 for creating and maintaining electronic health records;

· Disclose the Relevant PHI through eHealth Ontario acting as a health information network provider under authority of s. 6.2 to health care providers to facilitate their provision of health care, based on the implied consent of individuals to whom the Relevant PHI relates, or on the express consent of such individuals if they permit temporary overrides to their consent directives; and

· Use and disclose the Relevant PHI for other purposes permitted by PHIPA.
APPENDIX 2

RELEVANT PHI

The Relevant PHI is all of the information provided to OLIS that relates to an individual who, on the basis of implied consent, has consented to the disclosure of his or her Personal Health Information by the Laboratory to Ontario. 
Agreement for the Disclosure of Personal Health Information with Consent  








PAGE  
1

